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The normative content and principles of the human rights to water and sanitation provide the criteria for evaluating whether States are in compliance with their human rights obligations.
General Comment 15, which was adopted by the
UN Committee on Economic, Social and Cultural
Rights (CESR) in 2002, provides the legal basis for
the human right to water, outlines its scope and
explains its relationship with other human rights.1
General Comment 15 and the 2010 UN General
Assembly resolution2 that finally affirmed the Human Right to Water and Sanitation states that everyone has the right to sufficient, safe, accessible,
acceptable and affordable water and sanitation.3
These criteria form the basis of the normative content of the human rights to water and sanitation
of affordability, accessibility, acceptability, quality
and availability.
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Normative Content
The normative content of the human rights to water and sanitation is based on bedrock principles of
human rights, including the foundational principle
that all human rights are grounded in the inherent
dignity of all human beings.4 Additionally, the recognition that all human rights are “interrelated, interdependent and indivisible”5 makes clear that the
normative content of the human rights to water and
sanitation must also be interpreted in connection
with a range of related rights, including the rights
to non-discrimination, public participation, and access to information. It is also important to recall
that human rights set for States creates a normative floor, rather than a ceiling, meaning that international human rights law allows (and encourages)
States to be more protective than these minimum
standards require. This aspect of international human rights law provides an important basis for domestic human rights defenders to push States not
only to comply with their minimum obligations but
to exceed them. It also means that domestic human
rights law can and should be far more ambitious
than the basic criteria laid out in international law.
The next sections elaborate on how the normative
criteria of affordability, availability and quality, as
well as the human rights principle of participation,
can be employed and developed to democratize
water and sanitation services, challenge market
mechanisms and prevent corporate abuses.

1. Affordability
As the current UN Special Rapporteur on the human right to safe drinking water and sanitation Leo
Heller notes, affordability should never be a barrier
to the enjoyment of one’s right to clean safe drinking water and adequate sanitation.6
Under UN standards, the affordability component
of the human right to water “requires that direct
and indirect costs related to water and sanitation
should not prevent a person from accessing safe
drinking water and should not compromise his or
her ability to enjoy other rights, such as the right
to food, housing, health and education.”7 This standard does not require free water and sanitation but
rather provides a relative measure of affordability
that ties the allowable cost of water service to individual income.8 However, as Special Rapporteur
Heller noted in his recent affordability report, “[w]
here people face an inability to pay, the human
rights framework indeed requires free services that
must be financed through sources other than user
contributions.”9 Ultimately, the Special Rapporteur
concluded that “human rights require ensuring affordable service provision for all, regardless of ability to pay[.]”10
Despite this clear normative framework, affordability for the user is often pitted against economic viability for the utility. When local governments are financially strapped, individual users end up bearing
the costs of water and sanitation services. This is
why, unless national governments ensure equitable
distribution of public funds to local governments,
richer neighbourhoods with a higher property tax
base end up having greater access to quality public
services at a cheaper cost to individual users than
poorer neighbourhoods.
While affordability is often cited as a justification
for privatization, this process simply involves transferring costs – often at much higher rates – from the
public purse to private citizens. High tariffs imposed
by for-profit water corporations have been a major
driving force behind the growing number of remunicipalization campaigns around the world and led
to national bans on private water in countries like
Uruguay and Bolivia.
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1.2 Some ways to achieve affordability
1.2.1 Tariffs
While most municipalities charge tariffs, it is possible for governments to cover the costs of water
and sanitation services through general taxation
alone. In Ireland domestic usage has historically
been funded through central taxation and local authorities have collected fees for non-domestic usage. The introduction of tariffs in Ireland has been
met with large-scale opposition.
Human rights experts warn that total individual expenditures for water and sewer service combined
should not exceed 3-5% of an individual household’s income.11
But given the diversity of challenges a household
may face, ability to pay cannot be determined by income alone. While it is possible to have sustainable
and just tariffs, it is imperative for decisions regarding tariffication policies to begin with public consultation with special consideration for the needs of
low-income households.
Differential tariffs allow for cross-subsidization,
where richer households are charged at higher
rates in order to subsidize the consumption of lower-income households, who may not be charged for
water and sanitation services at all.

1.2.2. Free basic water
Some water justice groups have fought for free basic water as a means to ensure a guaranteed access
to a basic amount of water regardless of ability to
pay. The problem has been in defining what the basic amount should be. The Constitutional Court of
South Africa decision to set that amount at 25 litres
per person per day was seen as a major setback for
low-income households.
In contrast, since adopting the human right to water
and sanitation, the city of Delhi now provides 700
litres free of user fees to each household per day.
The average household size in Delhi is 5 people. The
city has also extended network coverage to infor-
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mal settlements by significantly reducing the costs
associated with network connections for residents
in informal settlements.
Free basic water provisions help to address many of
the barriers that are seen in subsidy programs, such
as social stigma or the administrative challenges
faced in applying and qualifying for subsidies.

1.2.3 No late payment overcharges
Often late fees charged by utilities do not reflect
the true costs (such as collection activities) of late
payments. Some utilities rely on late fees as a revenue stream, but this places a higher burden on
low-income households struggling to make their
payments on time. The proposed city of Detroit Affordability Plan calls for late fees to be waived for
identified low-income customers.

1.2.4 Ban on disconnections
Special Rapporteur Leo Heller has stressed the principle that “[d]isconnection of services due to an inability to pay for the service is a retrogressive measure and constitutes a violation of the human rights
to water and sanitation.”12
Wide-scale shut-offs as seen in the city of Detroit
where tens of thousands have been disconnected
are an example of the unjust burden placed on poor
people when governments fail to ensure sustainable funding mechanisms and reasonable payment
structures for public services.
In a situation where the State refuses to ban disconnections entirely, advocates can pursue interim
compromise measures designed to limit the negative consequences of shut-offs. One such approach
is to require utilities to continue to deliver a minimum lifeline amount of water regardless of bill payment status. According to utility experts, it would
be relatively inexpensive and technologically feasible to do so.
As a middle ground solution, some U.S. states have
enacted legal protections against water service
disconnections for households with members that
belong to certain vulnerable groups. For example,
in Massachusetts, state law prohibits private utiliNormative Content

3

ties from shutting off water service to households
where young children or elderly persons reside. Although human rights norms would require that all
disconnections for inability to pay be banned, such
protective measures may be a useful first step.

1.2.5 Public financing demands to ensure
affordability
In the end, affordability for individual users is much
more about budgeting and the decisions local and
national governments make regarding public funding and resource allocation than the actual wealth
of a city or state. This is why the problem of affordability is not limited to poor countries of the Global
South. A new UUSC report says affordability in the
U.S. has reached a crisis level, with the cost of services rising over 40% between 2010 and 2015.13 On
the other hand, Venezuela has had a national tariff
freeze since 2003, offering quality potable water at
very low costs to 93% of the population with plans
in place to achieve universal coverage.14 Uruguay
achieved quasi universal coverage to quality safe
drinking water and adequate sanitation in 2012 after reclaiming water into public hands with a 2004
ban on water privatization.15
States are obliged to use “maximum available resources” to ensure their human rights obligations
are met. The international consensus is that “States
should aim to spend 1 per cent of gross domestic
product on water and sanitation[,]”16
The budget must be allocated in a manner that targets the most vulnerable segments of the population, including prioritizing the expansion of network
connections. It must also include funds for social
protection floors ensuring guaranteed access for
vulnerable and marginalized communities.
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2. Availability
Further reinforcing the above discussion on the
incompatibility of service disconnections with the
human rights to water and sanitation, these rights
require the availability of water and sanitation for
human needs, regardless of circumstances. According to CESCR General Comment 15, “[t]he water
supply for each person must be sufficient and continuous for personal and domestic uses. These uses
ordinarily include drinking, personal sanitation,
washing of clothes, food preparation, personal and
household hygiene.”17 The Committee goes on to direct States to use World Health Organization (WHO)
guidelines to determine the quantity of water that
should be available for each person.18 According to
these guidelines, the average person needs reliable
access to between 50-100 liters per capita per day
to promote health and meet all basic personal and
domestic needs.19 However, these recommendations should be tailored to the specific situation of
certain categories of individuals, including children
and pregnant women.
The norm of availability also deals with issues of water scarcity and threats to the ability of communities to access water in sufficient quantities. This can
be a powerful tool in an increasingly water-scarce
world where corporations are turning to market
mechanisms to entrench their access to freshwater.
In Chile, the human rights requirement of water
availability has been a key tool in fighting against
the State’s decision to privatize drinking water
through a market-based allocation system that has
resulted in chronic water shortages (and is facing
even more severe shortages as a result of climate
change).20 In 2009, the Aimara de Chusmiza-Usmagama indigenous community won a historic
victory before Chile’s Supreme Court, which found
that the customary water rights of indigenous communities could supersede subsequent grants of
water rights to third parties, including the private
company that had registered water rights over the
community’s water source.21 This decision, like a
similar 2004 decision in the Comunidad Atacameña
de Toconce case, affirmed the State’s obligation to
ensure the ability of an indigenous community to
access sufficient water to use their territory and inNormative Content
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terpreted the Chilean legal system’s privatization of
water rights as merely allowing for the registration
of water rights, rather than creating them, which
leaves the way open for communities to vindicate
preexisting, unregistered water rights to ensure
access to sufficient drinking water.22 In the face of
deepening water shortages, activists are building
on these gains to fight for government recognition
of water as a human right and the return of water
to public ownership.23
In 2009 in Costa Rica, the Supreme Court challenged
a permit for a private company to build a pipeline in
the small rural town of Sardinal to withdraw large
amounts of water to supply two booming tourist
towns. The Court found that the pipeline threatened the availability of water supplies in sufficient
quantities to meet the needs of local residents.
The criteria of availability of water supply and services not only requires States to ensure that the
allocation, management and use of water supplies
and services is not co-opted by corporate interests,
it also requires States to provide communities with
the tools to safeguard water for future generations.

3. Quality
Under UN standards, the human right to water
requires that water be of sufficient quality, which
means that it must be safe and not pose a threat
to human health.24 The obligation to respect water quality requires that States refrain from contaminating water, and the obligation to protect
water quality requires States to take active measures to prevent contamination by third parties,
including, according to the UN Special Rapporteur
on safe drinking water and sanitation, “by agriculture, industry and wastewater[.]”25 In addition to
protecting water quality, CESCR General Comment
15 specifies that States should prioritize water for
household use – which includes drinking, cooking,
bathing, and basic hygiene – rather than for industrial or agricultural use.26
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The human rights framework does not include
specific standards for water quality, but the World
Health Organization’s guidelines for drinking water
quality set out relevant limits for a wide range of
potentially harmful substances to prevent “significant risk to health over a lifetime of consumption.”27
These guidelines could serve as a starting point for
ensuring the quality of water. Although the World
Health Organization directs States to adapt these
guidelines to domestic conditions,28 this recognition
of the cumulative impact of exposure to contaminants over a person’s lifetime is largely absent from
domestic law and policy on drinking water quality.
Safeguards and tools to enforce water quality are
sometimes included within provisions of domestic
law that ensure the right to a healthy environment,
the right to health or the right to life. This is the
case in Argentina where a private water company,
Aguas Argentina, and the entity charged with oversight were both found guilty of violating domestic
and international law by failing to ensure adequate
management of groundwater levels and treatment
of wastewater and sewage, which led to the contamination of groundwater.
As a norm, the quality of water supply and services has great potential in terms of supporting
campaigns for the protection of source water. The
recognition of this norm also requires that governments ensure compliance and are held accountable
to monitoring of impacts and thorough evaluation
of future threats.
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How to achieve this?

4. Participation
Everyone has a right to active, free and meaningful participation in decisions that affect their human rights to water and sanitation whether we are
dealing with public water and sanitation services or
water resource management. However, as the former Special Rapporteur on the human right to safe
drinking water and sanitation warned in her 2014
report on participation, it can be used as a façade to
legitimate processes that further entrench inequalities.29 While the Universal Declaration on Human
Rights calls for participation to be free, active and
meaningful, the SR notes that there is little guidance in international law on how to implement this.
She makes the following recommendations:
• People must be involved in setting the terms
of engagement
• The State must create the space for participation (including providing avenues for input at
all stages rather than once final outcomes are
determined)
• People must have access to participatory processes (including the elimination of barriers
for marginalized and vulnerable communities)
• Free and safe participation must be guaranteed
• The State must ensure access to information
• People must have reasonable opportunity to
influence decision-making

Alagoinhas, Brazil
In 2001, the city of Alagoinhas in Brazil underwent
a major democratization process which resulted in
extensive public consultations in the areas of water,
environmental and public health policy. The establishment of new policies and the city budget were
determined through open, transparent and participatory processes. The consultations led to drastic
improvements in public health indicators over the
span of three years.30
In order to facilitate this process, 17 conferences
were first held at the regional level. At these regional conferences, delegates were nominated
in numbers proportionate to the population. 131
delegates selected through this process were then
tasked with setting up participatory dialogues with
members of the communities on the major thematic issues. Policies were then generated through
committees comprised of members from the public
authority and civil society based on the outcomes
of these dialogues.

South Africa’s housing policy
The provisions for participation in South Africa’s
housing policy are particularly strong, as seen in
a 2011 challenge to the State for providing inadequate sanitation (unenclosed toilets) to a poor
community in the Western Cape. Although the
State argued that it had made an agreement with
the community to provide unenclosed toilets, the
Court declared the agreement unlawful under the
National Housing Code, the National Housing Act
and the Regulations Relating to Compulsory National Standards to Conserve Water.
The Housing policy requires 4 minimum standards
to be met in order for the State to adequately consult affected communities in decisions relating to
their socio-economic rights:
• It must be concluded with duly authorized representatives of the community
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• it must be concluded at meeting held with adequate notice for those representatives to get
a proper mandate from their constituencies
• it must be properly minuted and publicized
• it must be preceded by some process of information sharing and where necessary technical
support so that the community is properly assisted in concluding such an agreement.

How To Use This Guide
This guide provides a water justice-based vision for
the human rights to water and sanitation. Drawing
from case law and human rights policies, it demonstrates how the normative criteria of affordability,
availability and quality, as well the principle of participation, can support campaigns against the corporate takeover of water resources and the privatization of services. This information may be useful
while filing complaints at the UN, in developing
human rights policies and in holding governments
accountable domestically to their human rights obligations.

1. Filing complaints at the UN
This guide may support the filing of human rights
complaints to the Special Procedures Office of the
High Commissioner for Human Rights at: https://spsubmission.ohchr.org
These submissions serve to call on United Nations
Special Rapporteurs to comment on human rights
violations or to consider specific complaints in reports that are made to the UN Human Rights Council.

2. Drafting domestic human rights policies
Many water justice activists around the world have
been actively engaged in providing input or actively
drafting human rights to water and sanitation bills
and policies. This guide provides useful language
for these initiatives regarding the scope and application of the normative content of the human
rights to water and sanitation and the principle of
participation.

3. Holding governments accountable
domestically
The interpretations and examples provided in this
resource can serve to broaden the understanding
of the human rights to water and sanitation to support local campaigns to hold governments accountable for their obligations whether through court
challenges, public education or media outreach
campaigns.
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