
The “commons” is the term used to denote that 
which is collectively owned and managed in the 
interest of all. For thousands of years, the air, run-
ning water, the sea, and the shores of the sea have 
been part of the commons. Water and other com-
mons have continued to exist despite widespread 
enclosures and private property rights sweeping 
over the landscape in recent decades fueled by po-
litical and economic policies favoring free market 
and deregulation. Because of increasing intensity of 
systemic harms and competing demands for water 
in a climate of scarcity, it has become dramatically 
clear that the commons in watersheds and their 
ecosystems are more important than ever for the 
health and sustenance of individuals and communi-
ties alike. This chapter explores the potential of the 
public trust doctrine, a widely recognized principle 
to defend the water commons against private en-
croachments and corporate abuse.  

In its broadest sense, the public trust doctrine offers 
a comprehensive unifying principle that protects 
commons for all people whose collective, health 
and well-being is dependent upon it. It is both a 
shield that safeguards the paramount uses and in-
terests of the commons, and a sword to protect or 
vindicate the human right to access a commons for 
the uses and purposes naturally intended by their 
special character. Without the public trust doctrine 
and its basic principles, the commons and its natu-
rally protected uses would be overrun, subordinat-
ed, impaired, or destroyed by the unbridled claims 
or actions of private or government interests.
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The Public Trust Doctrine
Water justice activists around the world have 
turned to the potential of public trust doctrine to 
protect freshwater as part of the commons. Origi-
nating in Roman law, the doctrine is recognized 
today by many jurisdictions including the United 
States, United Kingdom, India, Pakistan, the Philip-
pines, Kenya and South Africa. Given its widespread 
recognition and a growing list of court rulings that 
have expanded its scope, the public trust doctrine 
can serve to create an enabling environment for 
states to realize their obligations to protect, fulfill 
and respect the human rights to water and sanita-
tion. It may also serve as a “backdrop principle” to 
fill in gaps where the human rights to water and 
sanitation are too narrowly defined. In addition, 
given the many overlaps between the human rights 
to water and sanitation and the public trust doc-
trine, the doctrine can also serve as a legal tool to 
enforce those rights.

The public trust doctrine and its basic principles are 
aimed at preventing the commons and its naturally 
protected uses from being overrun, subordinated, 
impaired or destroyed by the unbridled claims or 
actions of private or government interests.

How is it applied?

Under traditional public trust law, a government 
holds title to navigable waters and bottomlands in 
trust for citizens, as beneficiaries, for the protection 
of public trust and certain preferred uses, including 
fishing, boating, swimming, navigation, sustenance 
and recreation.

The public trust doctrine imposes inherent limits on 
government or private actions that do any of the 
following:

1. transfer, sell, encroach, subordinate, or impair 
navigable water or its tributaries for primarily 
private purposes ; or

2. impair or interfere with protected public rights 
in public trust uses, such as navigation, fishing, 
boating, swimming, drinking water and suste-
nance.

The public trust doctrine holds government ac-
countable for assuring these principles have not 
been violated.

A government’s role is to hold the commons in trust 
on behalf of its citizens who are the beneficiaries 
and to manage it in their best interest. Decisions 
made by governments cannot impede upon the 
rights, interests or protected uses of the beneficia-
ries. The trust imposes duties, limits powers and 
establishes principles that control the management 
of the trust for the beneficiaries.1 As beneficiaries, 
citizens have rights to hold decision-makers ac-
countable.

Today, courts around the world have expanded the 
scope of common property and the public trust’s 
purposes and uses that are protected by the doc-
trine. Protected resources include parklands, 
beaches, groundwater, diversions or withdrawals 
of groundwater, ecosystems, and potentially the at-
mosphere or hydrosphere. Even the effects of land 
uses on the commons must be considered in permit 
proceedings. In addition, governments have enact-
ed new constitutional provisions and laws that ex-
pand the scope and protected purposes or uses of 
public trust commons. Courts have also recognized 
public use of public trust commons as rights to life 
and have fashioned new intergenerational equity, 
precautionary and sustainability principles, espe-
cially when interpreting constitutional or statutory 
provisions recognizing or embodying public trust, 
life, and liberty.

In the 1983 Mono Lake case, the California court 
extended the public trust doctrine to limit a wa-
ter diversion to Los Angeles from a non-navigable 
tributary stream to protect the wildlife, habitat and 
ecosystem as parts of the public trust. The court 
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also confirmed the duty to correct ongoing ecologi-
cal impairment from a previously permitted use or 
diversion.

In the 1997 Mehta v Kamal Nath case, India’s Su-
preme Court cancelled a lease of forestlands to 
a private resort that altered the course of a river, 
causing damage and flooding, in violation of the 
public trust doctrine. Courts in Brazil, Kenya, Paki-
stan, the Philippines and Kenya have reached simi-
lar conclusions under constitutions or laws that rec-
ognize a right to life.

South Africa extended public trust principles to 
both traditional and non-traditional natural re-
sources in its 1996 constitution.2 In response, the 
South African courts and government have recog-
nized a public trust in ecosystems and life, which 
in turn established a basis for standing for citizens 
to bring claims to protect their right to use water 
commons.

In a series of decisions since 2000, Hawaii courts 
have ruled that groundwater is protected by the 
public trust doctrine under common law and the 
Hawaiian constitution.3 The court nullified a zoning 
permit because it failed to consider the impact on 
water and public trust uses.4 In 2011, the Wisconsin 
court reached a similar decision when it required 
the government to consider the effects of a city’s 
high-capacity groundwater well on the public trust 
and public uses of a nearby lake.5

While common law evolves over time, it should be 
emphasized that courts more readily accept an ex-
panded view of public trust doctrine to protect eco-
systems and public rights to water when this is ex-
pressly declared in or inferred from constitutional 
or statutory provisions.

Public Trust Principles 
and Standards
By preventing improper privatization, interference 
or impairment of water and other important com-
mons, including a right to life in water and ecosys-
tems, the following principles of public trust doc-
trine can serve to provide an enabling environment 
for the human rights to water and sanitation:

• Public trust land and waters cannot be granted 
or subordinated for primarily private control 
or purposes;6

• Government has a continuing, non-alienable 
affirmative duty to protect public trust waters, 
land and protected public rights or uses;7 gov-
ernment cannot shift control but reserves in 
perpetuity the duty and power to protect the 
public trust based on future changes in cir-
cumstances;8

• Government and/or others are prohibited 
from materially obstructing, interfering with, 
diverting or impairing public trust uses, lands 
and waters;9

• The burden of proof is on the person seeking 
to control or use public trust waters or lands to 
demonstrate a primary public purpose or no 
material impairment;

• Cumulative effects from the transfer or use of 
public trust waters or lands must be consid-
ered;10

• Courts accommodate some private or public 
uses so long as they do not violate the public 
purpose test or do not materially impair the 
public trust or protected uses;11

• The scope of protected public trust lands, wa-
ters or their protected public rights and uses 
are dynamic and subject to the changing pub-
lic benefits and needs that the public trust 
doctrine was created to protect;12
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• The public trust doctrine imposes an affirma-
tive duty and principle to assure intergenera-
tional equity in protection and use of the com-
mons; and

• The public trust doctrine is embedded in and 
protects the inalienable rights of life and lib-
erty guaranteed to each person.

Public Trust and the 
Human Right to Water
There are several approaches to applying, protect-
ing and enforcing duties imposed by the public 
trust to vindicate the human right to water and 
sanitation.

1. Public trust can be used to better define or 
expand the basic uses of water and common 
water sources and ecosystems that go beyond 
narrowly defined minimum entitlements. For 
example, courts have expanded the public 
trust doctrine from merely protecting naviga-
tion and fishing to cover bathing, swimming, 
drinking water and even sustenance. It has 
also been expanded to cover access to water 
from municipal or public water systems and 
municipal infrastructure or revenues.13 As 
noted below, statutes and constitutional pro-
visions have been interpreted to expand the 
recognition of the public trust doctrine in eco-
systems or a healthy environment.

2. Because the public trust doctrine is considered 
dynamic to meet unanticipated circumstances 
and changing public needs, the commons and 
rights of use protected by public trust princi-
ples can be either legally defined as expressed 
through common law, constitutions or laws, 
or determined based on the facts of each 
particular watershed or ecosystem and the 
norms of each community. For example, water 
sources like groundwater or even ecosystems 
related to public trust waters can be protected 
by the public trust doctrine as commons of a 
“special character” because of their newly un-
derstood importance, or their local or regional 
use based on norms and customs. In Hawaii, 
the Supreme Court ruled that the public trust 
in water resources included protection of wa-
ter uses established by traditional indigenous 
practices.14

3. Where public trust is recognized under com-
mon law, constitutions or national laws, includ-
ing ecosystems or guarantees of life or liberty, 
public trust principles that protect fundamen-
tal uses could arguably assure water in quanti-
ties and of a quality that comply with the right 
of sustenance. These principles could also 
provide standing in courts or other proceed-
ings and support the protection of commons 
on which this sustenance depends, including 
health and ecosystems. Certainly, the Pakistani 
Court’s ruling in the Salt Miners Labor Union 
case recognized that a public trust fell within 
the protection of life under Pakistan’s consti-
tution. After a Detroit lower court rejected a 
right to water under the due process clause 
and refused to rule on the public trust and hu-
man right to water claim because it was barred 
by bankruptcy law, citizens whose water was 
turned off during massive shutoffs are appeal-
ing by pointing to life and liberty and the hu-
man right to water based on their interest in 
the water and infrastructure as a public com-
mons and public trust. And, in Kelley Cascade 
Rose Juliana, a federal district court recently 
ruled that children asserting public trust in wa-
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ter and atmosphere alleged a sufficient inter-
est for standing to bring a lawsuit and for life 
and liberty.

4. The public trust doctrine imposes inherent 
limits on the privatization, sale or transfer of 
protected commons and water sources based 
on common law of property or constitutional 
principles. For example, in the Illinois Central 
case, the U.S. Supreme Court cancelled the 
deed to the railroad company for private occu-
pancy and control of public trust commons.15 
In Mehta, the Indian court cancelled a lease of 
public lands where its use led to subordination 
of public trust and its uses.16

5. The public trust doctrine provides a basis for 
judicial remedies that provide for access to in-
formation and enforcement of duties and ac-
countability of government that are owed to 
people and communities as beneficiaries.17

6. The public trust doctrine provides a means to 
protect the underlying commons that support 
these uses and the human rights to water and 
sanitation from impairment.

7. In the face of uncertainty about risk of harm or 
impairment to water commons and the right 
to access and uses particular commons, the 
public trust shifts the burden of proof to those 
who seek to impose such risks on people and 
communities. Like the precautionary principle, 
the public trust doctrine recognizes the sub-
stantial public values and rights in water and 
related commons, and demands protection 
of water and its uses as the status quo until 
proven otherwise. For example, in the Hawai-
ian water cases, the court noted that public 
trust duty can be fulfilled based on risks in the 
absence of certainty of scientific proof.18

8. The public trust doctrine can be used as a posi-
tive construct to urge governments to address 
systemic threats, such as climate change, to 
water, ecosystems and human health not cov-
ered by existing law. This means that when it 
comes to water or other commons, govern-
ments can (and indeed have, as shown above) 
enact positive laws that incorporate public 
trust principles, either as part of a human 
right to water or a constitutional right to na-
ture or the environment. Or governments can 
outright declare a commons, like water or its 
directly connected ecosystem, subject to the 
public trust doctrine.19

Protests against water shutoffs in Detroit. By the Council of Canadians, 
CC BY-NC-SA 3.0
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