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Recognition of the human right to water and sanitation requires accountability, public participation in
decision making and universal access without discrimination. Yet there are countless examples of the
ways in which these provisions of the human right
to water are violated when services are privatized.
As a result, around the world, water and sanitation
services have been remunicipalized in 235 communities within the last 15 years.
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Background
In Latin America, the Washington Consensus generated a strong push for the privatization of public services in the 1990s. By the early 2000s, after
widespread resistance to private water and sanitation services, multinational water companies were
expelled from Argentina, Uruguay and Bolivia, and
protests against them began to multiply throughout
the continent.
Many of the efforts to take water back into public
hands have been the result of fierce battles between disgruntled communities and corporations
that have failed in their obligations. In many cases,
communities have rejected private services seeking excessive profits through exorbitant rate hikes
and instead, favoured public sector services operating more efficiently and equitably in the public interest. However, communities seeking to end bad
deals often have to pay a hefty price to buy out a
private company. This was the case recently in Berlin. In other situations, governments ending private
contracts face the threat of corporations launching
expensive lawsuits through investor-state dispute
settlement mechanisms, as Argentina did when it
terminated its contracts with Suez and Vivendi.

The private sector was hit hard, and the privatization agenda was abandoned for a while after suffering major setbacks, including the withdrawal of
World Bank support for private concessions. But
eventually privatization of water and sanitation services re-emerged in new forms.

A Greek top court ruled in 2014 that the government’s plan to sell Athens’ water was unconstitutional because it would put public health at risk. In
2015, Indonesia’s constitutional court annulled a
2005 World Bank imposed water law that had facilitated greater privatization of water and sanitation
services on the basis that it violated constitutional
recognition of water as a human right and as part
of the commons.

In addition, a push to corporatize or transform public companies in the image of privatization has introduced a market logic into the public sector. For
example, the company SABESP in Brazil incorporates practices that treat water and sanitation as a
business, not a right. A mixed-economy company
operating in 365 municipalities, SABESP’s primary
motive is profit rather than serving the public interest.

In Latin America, there have efforts to include bans
on private water and sanitation services within constitutional reforms or policies enshrining the human right to water and sanitation into law.

Although the state is often described as bureaucratic and inefficient, it is beholden to public interest laws that require public consultation processes
and accountability, which are far more compatible
with a human rights framework. On the other hand,
when a system is handed over to a private corporation, a different set of rules apply—rules that are
aimed at protecting the interests of private corporations. These include confidentiality laws and, in
the case of foreign investors, investor–state dispute
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Public–private partnerships (PPPs) surfaced across
the continent, with proponents arguing that that
the private sector could coexist with the public sector. In addition, the private sector was said to be
helping states meet their human rights to water
and sanitation obligations. These PPPs allowed multinational corporations to directly manage water
and sanitation systems on a for-profit basis without
assuming any of the associated risks or liabilities.
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settlement mechanisms that allow for corporations
to sue governments when their profits are threatened by public policies.
Proponents of privatization, like Aquafed, the international federation of private water operators,
claim that the public regulator remains responsible
for the setting of tariffs and ensuring compliance
with human rights and environmental standards,
but the reality is that foreign corporations have
tools at their disposal that enable them to subordinate public policies to private interests.1 Argentina has been sued many times by private corporations for actions it took to protect the interests of
its population during the economic crisis, including
fixing tariffs for water, electricity and gas to ensure
affordability. In a 2015 ruling, the World Bank ordered Argentina to compensate the multinational
water company Suez $405 million for terminating
a contract due to violations of the human rights to
water and sanitation.2
For states to fulfill their human rights obligations,
water and sanitation services must be managed in
the public interest. The fact that the private sector is intrinsically designed to be unaccountable
to the public interest motivated a 2004 constitutional reform in Uruguay. The reform was the result
of a major civil society campaign that involved labour, environmental, social justice and community
groups. Through the coalition la Comisión Nacional
en Defensa del Agua y la Vida, Lawyers Dr. Bismarck
Font and Dr. Garcia Duchini proposed a draft constitutional amendment that captured public sentiment by affirming water and sanitation as human
rights and banning privatization. It resulted in the
annulment of the contract held by Uruagua, a subsidiary of the Spanish company Aguas de Bilbao in
Maldonado. As noted by constitutional lawyers Dr.
José Korzeniak and Dr. Cassinelli Muñoz regarding
the Uruguayan case, water needed to be held in
public hands to ensure that the profit motive did

1. http://www.aquafed.org/Public/Files/__Uploads/
files/2010%20CDA_RTWS_Aquafed5.pdf
2. http://www.bloomberg.com/news/articles/2015-04-09/
suez-wins-405-million-arbitration-ruling-in-argentina-dispute
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Fishing boat on Laguna Garzón in Maldona, Uruguay. By Matías Ezequiel
Garrido via Wikimedia Commons, CC BY-SA 3.0

not get in the way of the state’s obligation to realize
the human rights to water and sanitation as it had
in Maldonado.
Arguments regarding the benefits of competition
simply do not ring true in the water and sanitation
sector because of that sector’s monopolistic nature. A given household can only access one network. There is no choice or competition involved.
And the structural monopoly of water and sanitation services makes it even more difficult to ensure
that the profit motive does not supercede human
rights obligations, as noted in the cases above.
In addition to Uruguay, Bolivia and Ecuador have
also adopted constitutional language banning private services as part of their legal recognition of the
human rights to water and sanitation.
In many countries, communities living in more polluted or water-scarce regions are also marginalized
in other ways, and the higher costs of treating polluted water have led to these already vulnerable
communities facing an additional economic burden. In Uruguay, the public model has kept water
rates consistent throughout the country through
cross-subsidization policies and increased funding.
This has prevented market-based mechanisms that
would have made water and sanitation services
more expensive in regions that are more deeply impacted by scarcity and pollution.
Uruguay’s constitutional reform enshrining the human rights to water and sanitation provides strong
language prohibiting private water and sanitation
services.
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Article 47 - Constitution of Uruguay
section II

RIGHTS, DUTIES AND GUARANTEES Chapter II
The environmental protection is of general interest. People should refrain from any act that causes
depredation, destruction or serious environmental pollution. The law shall regulate this provision
and may provide penalties for offenders.
Water is an essential natural resource for life. Access to clean water and access to sanitation are
fundamental human rights.
1. National Water and Sanitation Policy will be based on:
a. spatial planning, conservation and environmental protection and restoration of nature.
b. sustainable management in solidarity with future generations of water resources and preservation of the hydrological cycle are matters of general interest. Users and civil society will
participate in all levels of planning, management and control of water resources; establishing watersheds as basic units.
c. setting priorities for water use by regions, basins or parts of them, the first priority supply of
drinking water to populations.
d. the principle that the provision of potable water and sanitation should be based on social
priorities above economic ones.
Any authorization, license or permit in any way violate the above provisions shall be rescinded.
2. Surface waters and groundwater, with the exception of storm, integrated in the hydrological
cycle constitute a unitary resource, subordinated to general interest.
3. It is part of the state public domain, such as public water.
4. The public service of sanitation and public service water supply for human consumption will be
provided exclusively and directly by the state.
5. The law, by three-fifths vote of the full membership of each chamber, may authorize the supply
of water to another country, if it is experiencing shortage and for reasons of solidarity.

While court cases like the recent rulings in Greece
and Indonesia have demonstrated how the human
rights to water and sanitation are violated by private corporations after the fact, the Uruguayan
case demonstrates how policymakers can be proactive by coding their human rights legislation in a
manner than anticipates these violations and bans
private water and sanitation services at the outset.
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In addition to the bans on private water in Uruguay,
Bolivia and Ecuador social movements and progressive political parties are pursuing similar reforms in
Colombia, El Salvador and elsewhere.
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